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STATINTL 

OGG REVIEW COMPLETED 

Acting Administrative Officer, SI 13 January 1953 

Office of the General Counsel 

Employment of a Civil Service Annuitant over the age of 60 as a 
Consultant. 
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HEFSREHCE* Meiaormdua of Acting Administrative Officer, SI to General Counsel 
dated 8 December 1952, subject as above* 


STATINTL 


1. The reference requests the advice of this office in determining the 
eligibil ity of l~ I for employment by the Agency as a Consultant 

qj/\ jimti to GS1* I I was retired by the Civil Service Commission for physical 

disability on 9 June 1952, and attained the age of 60 on 27 October 1952. 


STATINTL 


2, 5 USC sec. 715(b) as amended by the Act o f February 28. 1? LS. now pro- 


situation 


vides with respect to a Civil Service annuitant in| 

that he shall not be "eligible again to appointment to any appointive office, 
position, or employment under the Government of the United States or the District 
of Columbia, unless the appointing authority determines that he is possessed of 
special qualificationst Provided, That no deductions for the retirement fund 
shall be withheld fro® the salary, pay, or compensation of such person, but there 
shall be deducted from his salary, pay or compensation otherwise payable a sum 
equal to the retirement annuity allocable to the period of actual employment: 
Provided further. That the annuity in such case shall not be redetermined upon 
ouch personas subsequent separation from the service. 0 


STATINTL 


3. Under the foregoing section 
pointasent 


would be eligible for reap- 
f it is properly determined that he possesses "special qualifications. n 


1*. Section 715(b) clearly provides that 


being over the age STATINTL 


of 63, will continue to receive his annuity for the period during which his 
services as consultant are utilised by Ms Agency. This raises the question, 
however, whether he say at the same time receive the full amount of compensation 
for his consultative services without the deductions required under the first 
proviso. 


5. The Controller General has said that "The purpose and intent of civil 
retirement legislation is (sic) entirely inconsistent with the dual payment of 
active service pay and civil retirement annuity to the same person for the same 
period of time." 1L Comp. Gen, 285 (October 6, 193L). The 19L3 amendment to 
Section 715(b) authorised continued payment of the annuity in the case of an- 
nuitants over the age of 60 yeaie with prorated deduct! ens against the re- 
deployment compensation • The Comptroller General has said that the ultimate 
effect of this amendment contemplated no change "in the original concept that 
a retirement status is inconsistent with an active employment status, and that 
no annuity should be paid in such cases." 28 Comp, Gen. 693, 695 (July 7, 19h9)» 


Approved For Release 2002/05/08 : CIA-RDP57-00384R000500050101-2 


I 





Approved ^Release 2002/05/08 : CIA-RDP57-003WR000500050101-2 


^though f 2 * 0 * * pa * )G ” wrk standpoint the Civil Service Cfcra. 
aLsaioa continues payment of the annuity* the re-employing Agency must -with- 
hold proportionate amounts from the compensation It jays the annuitant, 

»« wLJ?/ 8 a PP? rmt * therefore, that where the annuitant is appointed to 
ij_ . 4 ,S P ?J R i iVe tt° rfxCe * JP 0Siticari or ®^,oyment under the Government of the 

mpmprl&U deductions must be made from his rsaaployaent cos- 
JfU? f 0wsr ® r * this 3 f* vea unanswered the question Aether the utiliza- 
SSiS n$(h)T aS * consultant necessarily constitutes an appointment under 

?♦ Prior to the !9hB amendment to Section 715(b). the law had required 

°* a ^f mit y payments when a retired annuitant was receiving a "salary' 1 
* ^Mjmient with the Federal Government. "Salaty" camoted 
22? ?!?+vf 5f SpUte ? upo ° a tine basis regardless whether the measure be the 
^ST ? r lour * >aXar 2 r ™ s t0 ^ distinguished from "fees", the in- 
c®« € w CS - th ? t \ f retired annuitant whose services were compensated on a 
2 L ?!^4 coatinuQ concurrently to receive his annuity and to 

™ ee8 -» " m J& Qm * $78 (January 15, 191*6). The 191*8 Amendment 

prOTiso to Section 715(b), necessitating allocable de- 
ductions from the reemployment "salary, pay or compensation," 

>« 8 * ?f ^ aap * 0jsj * % 01 » ^ Comptroller General construing the term 

xoajensation » stated that in its generally accepted meaning it embrace-d^oth 

afjlri mU AS ^auaeration received in any other form for 

Sr*! 1 *? - Bam held, however, that despite the inclu- 

fflTbLle IT, "* ° n ® * l ° *** employed • as a consultant upon 

a fee basis did not hold a "civilian office or position" within the meaning 

of those words as used in Section 2 12 of the Economy Act £5 O.S.C. 59c) % 

zoning should logically be extended to« * 
■ , 5i5S. of ? e ^PPointive office, position, or 

1 *•***!“ 725(b), Accordingly, we believe that when an indivi- 
a civxl semce aimuity performs nmrricm aa a conamltant for 
^5/ tri * fe ® basis, completely unrelated to any ^ 
5;"®* be xs o^titled to bo compensated in full without prorated " 
asductions from. hi .0 c on suited * s c oiapeai a &t>.i on * 

to a PP^^*blon of the foregoing considerations with respect 

nL ,!£!*?STSf at ^t jion . Qf fee basiB a ti?n « measure of compensatim 

ST,!!?? d if^ culti ff XIi P ra ctical administration. Analysis of a factual 
situation will sometimes develop that the fee basis has evolved into a form 
of per die® compensation. In such an eventuality, of course, withhold^ nps in 

"5““ 71 « b> «™ -atotov.* y 

•L?of tS*iSldln! 6 n r 0 r’','* 11 ' ® b0ve ’ th ° c <®pt«ller Owioral las 

t . , d f ? f tn f^ Gas ® bhat it "wf.e not intended as excepting fress 

P ?°!^? i< ^ s °* tax ® 5 ®cbi.an 212 of the Economy Act all retired offi- 
cers merely oecause of their employment designation, for administrative 
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purposes, as M cor. sultant —a title which. necessarily implies the rendi tion 
of & certain amount of consultation services, comprising the expression of 
rimm and the giving of opinions and recoaraeidatione, but- which does not 
necessarily Unit the services to be rendered thereunder to such, narrow con- 
fines. Bather, said holding was based upon the proposition that where the 
nature of the duties required is purely advisory, gone rally performed at in- 
frequent Intervals, and the compensation payable therefor is upon a foe basis, 
as distinguished from a purely tine basis, the status of the employee is not 
*uch as could constitute the holding of an office or position within contem- 
plation of Section 212. Bo particular one of the enumerated elements is con- 
sidered as determinative of the matter. On the contrary, the absence of any 
one of such elements Ae sufficient to take a particular case out of the rule 
enunciated in that decision. 28 Comp. Qen. 381, 382 (December 29, 19W), 

STATINTLXO, Paragraph 1 of the reference indicates your proposal to hire JSr* 

I — 1 or a mS basis. If he is so hired, it would follow that deductions 

in ac«ord«nea ^th tli© proviso of 'action 715(b) should be made fre® his con- 
sultant''. ' compensation. Mathematical computation of necessary withholdings 
should be coordinated with the appropriate Payroll Division. 


STATINTL 


ATINTL 


distribution - 
Grig - 

14 -m 


Addressee 

OGC 
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